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DOES IT FALL UNDER PETTY

OFFENSE EXCEPTION?

Yes. 

Well, rejoice. Argue not 
removable.

No.

IS THE STATUTE DIVISIBLE? 

Can a person be punished for 
acts that are both removable and 

not removable?

NO. 

(CATEGORICAL)

LOOK ONLY TO THE

STATUTE

IS THERE A "GENERIC" 
DEFINTION OF THE CRIME?

YES.

Excellent. Is the statute of the 
crime committed overbroad? 
Argument to be made that it 
doesn't warrant removability

NO. 

Use your own definition based 
on Model Penal Code, legal 
dictionaries, etc. and argue 

doesn't warrant removability

YES.

(Modified Categorical)

Look to record of conviction 
documents to analyze elements 

underlying the offense of 
conviction.

Once the precise offense of 
conviction is determined, go 

back to categorial approach, see 
if "minimum conduct 
criminalized triggers 

removability

Figure 2. 
DOES YOUR

CLIENT HAVE A

CRIMINAL

CONVICTION?

YES.

I think so.

IS IT ACTUALLY A

CONVICTION FOR

IMMIGRATION

PURPOSES?

NO. 

Well, rejoice. Argue 
not removable.

YES

IS IT "FINAL" FOR

IMMIGRATION

PURPOSES?

NO. 

Well, rejoice.

Argue not removable.

YES

IS IT AN AGGRAVATED

FELONY, CIMT, CRIME OF

VIOLENCE, OR ONE OF THE

LISTED OFFENSES?

YES. 

See Figure 2.

NO. 

Well, rejoice. Argue 
not removable.

NO. 

Well, rejoice.

Figure 1. 
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Notes of Interest 

• Is it actually a conviction? 
o a formal judgment of guilt entered by a court OR if adjudication of 

guilt has been withheld, a judge or jury found guilt or person 
entered a plea or admitted sufficient facts to warrant a finding of 
guilt AND judge ordered some kind of a punishment, penalty, or 
restrain of the person’s liberty to be imposed (even if suspended or 
not executed); INA §101(a)(48) 

o each element of offense must be established beyond a reasonable 
doubt to qualify as conviction for immigration purposes versus a 
“violation” or “infraction” with a lesser standard. Check BIA and 
Circuit Court case law. 

• Is it “final” for immigration purposes? 
o Conviction deemed effective for immigration purposes only when 

based on finality of a state or federal court procedure. Pino v. 
Landon, 349 U.S. 901 (1955), Circuit Courts split on whether 
IIRIRA’s addition to INA § 101(10(48)(A) abrogated rule in terms of 
appeals 

o If doing Post-Conviction relief, doesn’t affect finality of conviction 
while pending. 

• Is the statute divisible? 
o A statute is divisible if it punishes more than one distinct crime. 

• Is there a “generic” definition of crime? 
o Look at federal law counterpart or commonly understood definition 

of the generic offense as determined by federal law, Model Pena 
Code, 50 states’ statutes and common law. Look at the “minimum” 
conduct criminalized 

▪ Use “reasonable probability” test to establish what the 
minimum conduct covered by the statute 


